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N. ). Court of Appeals. 
THE CONTRACT OF ENDORSEMENT. 
Cayuea County Bank v. E. A. Worven anv F. L. Griswoxp. 


For a statement of the facts and circumstances of this case see 
Legal Observer, v. 7., p. 114. 


Gray, J.—This is not the case of separateand successive endorsers. 
The note in question was drawn payable to the defendants jointly as 
payees, and having been endorsed by both, their endorsement by 
legal operation became joint also. The notice of protest should, 
therefore, have been directed to both, or the endorsement should 
have been referred to as their joint endorsement. The notice served 
in this case being addressed to them severally by name, by legal as 
well as grammatical construction, refers to a separate and individual 
endorsement of the party addressed, and is for that reason insufficient. 

The notice, in order to have made it sufficient in this respect, should 
have described it as the note endorsed by the defendants jointly. The 
notice directed to E. A. Worden instead of describing the instrument 
as “S. Worden’s note endorsed by you,” should have stated it as S. 
Worden’s note endorsed by you and F. L. Griswold, and so the notice 
to F. L. Griswold should in like manner have described it as S. 
Worden’s note endorsed by you and E. A. Worden, Or if the address 
of the notice had been to both the defendants, naming both instead 
of one only, then the notice in the body, in the form used, would have 
been sufficient to inform them, respectively, that it was the note en- 
dorsed by them jointly for S. Worden. 

For instance, if the notice had been addressed to E. A. Worden 
and F’, L. Griswold, and had then in its body stated it as S. Worden’s 
note “ endorsed by you,” that would have been a sufficient notice that 
it was a note endorsed by them jointly. The notice is therefore 
defective on this ground. _ 

But besides this defect for misdirection, which I deem important, 
the notice was still more clearly and unquestionably defective in mis- 
stating, in the body of the notice, the amount of the note. 

The amount given in figures, at the head or margin of the notice, 
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formed no essential part of the notice, and in determining its sufficiency 
is entitled to no consideration. Although usual, as a convenient 
reference for the amount, to prefix, or affix, to a note the sum in 
figures, yet it forms no part, or at all events no controlling part, of the 
instrument. In Sanderson vs. Piper, 5 Bing. N. C. 425 and Bacon’s 
Law Tracts, pp. 99.and 100, cited in Note 1. Greenleaf’s Ev. vol. 1., p. 
432, 3d Ed., where a bill was drawn expressing £200 in the body in 
words, but £245 in figures in the margin, it was held that the words 
in the body must be taken as the true amount to be paid, and that 
the ambiguity created by the figures in the margin was patent and 
could not be explained by parole. 

In no case that I can conceive can the insertion, in the notice of 
protest, of the figures prefixed to a note, be useful, except in the case 
where the notice has the note incorporated in it, and it is referred to 
as a copy of the note in hec verba. But in such a case, clearly, as 
in the case of the note itself, the amount in figures in the margin or 
prefix, if it varies from that in the body in words, must yield ; and 
that in the body must be taken as the true amount of the note, and 
as the controlling sum in the notice. Now apply to the case under 
consideration the rule of the cases referred to, and which I consider 
a rule sound not only in principle but pre-eminently safe in practice, 
and it will be entirely clear that the amount given in the body of 
the notice. in writing must control and must be taken as the true 
amount of the paper protested; and that explanatory parole evidence 
and proof of facts extrinsic of the notice was inadmissible and 
should have been excluded. 

The notice, in this case, does not in fact, nor does it pretend, to give 
a copy of the note, and the prefix thereto of the amount in figures is 
consequently of no importance; nor is at all serviceable to convey 
to the defendants that information which it was the office of the 
notice and the duty of the Bank to communicate. 

The amount given in writing in the body of the notice governs, and 
is the legally controlling, and was indeed the only effectual, designa- 
tion of the amount of the note. An omission to give the amount of 
the note altogether would, under the circumstances of this case, cer- 
tainly have been less objectionable than the insertion of a mistaken 
sum; yet no one will pretend that such an omission would not have 
been fatal to the notice in this instance. r 

The question is not whether the defendants by this notice were or 
were not misled, but were they so notified thereby as to become 
fixed as endorsers. They doubtless well knew on the receipt of these 
noti¢es that they had endorsed for S. Worden no such note as the 
one referred to in the notiee ; and they were therefore not called 
upon or at all liable to take steps to the security either of the Bank 
er of themselves. 

They were no doubt aware that they had jointly endorsed a note 
for S. Worden for six hundred dollars, but of the non-payment of that 
uote by the maker, the notice contained no information, nor were 
they ever notified, and they had reason therefore to conclude tha‘ 
that note was actually paid. The notice of protest of a severally 
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endorsed note for S. Worden for three hundred dollars, cannot be pre- 
sumed, nor is it claimed even by the plaintiffs, in itself, to have given 
to the defendants information that the note for six hundred dollars 
endorsed by them jointly for the same maker had been protested for 
nonpayment. 

The true enquiry is, did the notice in itself communicate to the 
defendants the information which the law holds indispensable to fix 
them as endorsers? Were they duly advised by the notice that the 
note of $600, endorsed by them jointly for S. Worden, had been pro- 
tested for non-payment? 

It is entirely clear that the notice in itself conveyed no. such infor- 
mation, and the introduction by the plaintiffs of evidence aliunde to 
show knowledge in the defendants, is a virtual concession of the 
insufficiency of their notice. Besides fixing the liability of the endor- 
sers, the office and object of the notice is to give the endorsers an 
opportunity to provide for their indemnity. The notice in this case 
was entirely insufficient for that purpose, nor was it sufficient to put 
the defendants on enquiry. They well knew that no such note as the 
one described in the notice had ever been endorsed by them, and 
until they were duly notified of the demand and non-payment of the 
note they had actually endorsed they were under no obligation to 
make inquiry or payment. It was not their business to call on the 
Bank for information on the subject ; but it was the business of the 
Bank to give to the defendants all the information required by law 
to fix them as endorsers, and having by a mistake in the notice failed 
to do so the consequences are with the Bank, and the defendants are 
exonerated from the payment of the note. To be effectual the notice 
must be sufficient in itself; it should contain and carry upon its face 
- all the information essential to the communication of full knowledge 
to the endorsers, and its sufficiency should not in any respect depend 
upon the proof of facts or knowledge extrinsic of the notice. 

Proof that the note in question was given in renewal for a balance 
due on one previously endorsed by the defendants for S. Worden, 
and that this was the only note in the Bank made by S. Worden and 
endorsed by them, was upon principle as well as the authorities 
before cited inadmissible and should have been excluded. But 
allowing that this evidence was properly admitted, even then it does 
not aid the notice or render it sufficient. 

By the introduction of this evidence the plaintiffs,as we have 
already seen, substantially admit the insufficiency of the notice; and 
the question then is, does this evidence correct the mistake and sup- 
ply the deficiency of the notice? Or does it establish the position that 
by the notice and the existing facts proved the defendants were duly 
apprised that their jointly endorsed note for S. Worden for $600 
was protested for non-payment ? I am of opinion that it does not. 

The effect of the proof, as I view it, was only to show more clearly 
the insufficiency of the notice. if it proved any thing, it proved that 
no such note as the one given in the notice was held by the Bank, 
and that consequently the defendants were by the notice subjected 
to no duty or liability whatever. To hold that a notice of protest 
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of a note for $300 which the Bank did not hold was a good notice 
of a note for $600 which it did hold, would be a conclusion in- 
consistent alike with sound law and sound logic. It would be pre- 
posterous to hold that because the Bank held no other note endorsed 
by the defendants than the one for $600, that therefore the defend- 
ants were bound to know that it was their note for $600 which was 
referred to in the notice. 

The facts proved did certainly not correct or in anywise alter the 
notice, or establish its sufficiency. But the rule, as I understand it, does 
not admit parole proof of facts extrinsic of the notice, or if such is not 
the clearly settled rule it is important that it should be so settled. A 
contrary rule would be alike unsound and unsafe. Endorsers under 
a contrary rule—inasmuch as they would be unapprised of the facts 
which on the trial they would have to meet—would consequently be 
unprepared, and would thus be liable at all times to surprise and 
imposition. 

The evidence in this case, extrinsic of the notice, was inadmissible, 
and should have been excluded, but giving to it full effect, in either 
event the defendants had not notice or knowledge sufficient to fix 
them as endorsers, and the judgment of the Supreme Court must be 
affirmed.* 








Court of Common Fleas. 
Before WOODRUFF and DALY, Judges. 
Martin Er AL v. TRASK ET AL. 
DAYS OF GRACE ON BILLS PAYABLE AT SIGHT. 


A Bill of Exchange drawn payable at sight, (in the absence of evidence of any particu- 
lar local custom of the place where it is payable,) is due and payable on presentment 
to the drawee. 

It is not settled, that, by the general principles of commereial law, days of grace are 
allowed on bills payable at sight; the instrument is, therefore, to be construed ae- 
cording to the natural and ordinary import of the language employed. 

Bills payable in terms on demand—bills having no time of payment specified, and 
bank checks, are well settled to be due and payable instantly on presentment. _ 
The only harmonious rule on the subject of days of grace would seem to be that, 
where time of payment is in terms given to the drawee—as after sight or after date 
—or by naming a future day, days of grace are to be computed and allowed to him; 
but where the ¢erms of the bill import immediate payment on presentation, its terms 

are in this respect to be pursued. 

It seems, a local custom or usage of the place where it is payable, (if any exist,) allow- 
ing days of grace on such bills, might be shown. 


This was an action against the defendants as drawers of a Bill of 
Exchange, drawn in New Orleans upon a firm in New-York. 





* See New-York Legal Observer, vol. 7., pp. 114, 169, 233, 265; vol. 8, p. 41: vol. 9, 


p- 225: 1 Comstock’s Reports, 415. 
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It was presented to the drawees, and payment demanded on pre- 
sentment, which being refused, the bill was protested for non-pay- 
ment, and suit brought thereon. 

The plaintiffs claimed on the trial upon several grounds, some of 
which were founded on facts which they insisted rendered a demand, 
protest and notice, unnecessary ; but they claimed especially that the 
demand, protest and notice were regular, and fixed the liability of 
the defendants as drawers. 

The defendants insisted that days of grace were allowed by law 
upon bills payable at sight, and that therefore there should have been 
a presentment for acceptance, and for want thereof the drawers were 
discharged. 

Neither party gave, or offered to give, evidence of any local cus- 
tom in the vity of New-York relating to the matter. 

A non-suit was ordered upon the ground that days of grace were 
allowed on such bills, and, therefore, that a presentment for accept- 
ance was necessary. 


©. W. Porrer, for Plaintiff. 
E. Pierrepont, for Defendant. 


Woonrurr, J.—It would seem hardly credible that at this day 
doubt should exist regarding the question whether a Bill of Ex- 
change drawn pvyable at sight, is due on presentment or on the 
third day thereafter. 

Had it depended upon the deductions of reason, or on the principles 
of the law, viewed as a science, a question of such everyday appli- 
cation to the business of a commercial state would have been long 
since settled. This, however, is the main question raised by the 
Bill of Exceptions in the present case ; and as this question, if not 
the only one raised, is conclusive in the view which 1 have taken, I 
have considered no other. 

A mercantile contract is prima facie, to be construed like every 
other contract, according to the plain and ordinary meaning of the 
language employed therein, unless by immemorial usage of universal 
acceptation its import has received some modification. 

Of this prima facie meaning, whether founded upon such obvious 
import of the words, or on such usage, the court are to judge, and 
no proof can be received. 

Such contracts are, nevertheless, to be deemed made with refer- 
ence to the usages and customs of the place where they are to be 
performed, and the subjeet matter to which they refer, and, there- 
fore, a local custom, or a peculiar technical term or phrase, (whose 
meaning is not already settled in the law,) may be the subject of 
proof by witnesses, to ascertain and fix the real intent and meaning 
of the contracting parties. 

The language of a Bill of Exchange on its face expresses a simple 
request that the drawee will pay a certain sum to the payee or to 
some person to be designated by him at a time in the bill mentioned. 
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But by universal acceptation, recognised for more than three hun- 
dred years, the drawing of a bill implies that the drawee shall le- 
gally accept the Bill, and pay it on presentment when it becomes 
due; and if not, then that the drawee will on due notice pay the 
same with damages, &c. Thus far the obligations of the drawer 
and the correlative duty of the holder to present and to give notice 
are simple, and though grafted upon the words of the Bill are in 
entire harmony with their literal import. 

Commercial usage has, however, introduced an element, to be 
taken into view in determining when a bill does in fact become due, 
which is not in accordance with the language of the bill, by the 
allowance of days of grace. In the cases to which such usage ap- 
plies it has by long acquiescence and universal recognition become 
law so truly that the allowance of such days forms a part of the 
contract. 

The period of such allowance is not uniform—it depends upon the 
law of the place where the bill is payable—it even depends upon 
the local customs of the particular town or city where the bill is pay- 
able. In England, and in this country, these days have so long and 
so often been recognised as three in number, that three will be pre- 
sumed the true number in this country until a clear case of local 
custom binding on the drawer is shown establishing a different 
number. This local custom has in some cases been shown. Rem- 
sen v. Bank of Columbia, (9 Wheat. 58.) Mills v. Bank of United 
States, (11 Wheat. 431.) Bank of Washington v. Triplett,(1 Pet. 30, &c.) 

The principle, then, that days of grace are allowed, so far as such 
principle is settled, enters into the bill itself, and forms a part of the 
contract differing from its terms. The number of those days is pre- 
sumed to be three until a local usage to the contrary binding upon 
the parties is established by proof. 

But it does not necessarily follow that every instrument which is 
in form and effect a Bill of Exchange has days of grace allowed for 
its payment. 

However such allowance originated, whether in the indulgence of 
the holder or otherwise, it became at last the right of the drawee. 
But it is in contradiction of the terms of the bill, and a departure from 
its plain import. So far as the usage allowing such departure has 
ripened into law,—so far as this departure has been recognised and 
approved—-so far, and so far only, should it prevail against the other- 
wise obvious meaning of the language. 

The language of a Bill of Exchange, payable at sight, requires 
that it should be paid when exhibited to the drawee. 

Is it payable according to its purport, or does that usage which has 
now become law embrace such a bill and alter its otherwise legal 
meaning ? 

Prima facie, as already remarked, the language of the bill should 
govern. This rule of construction is applicable as much to com- 
mercial contracts as to any others. 

If the language is to be controlled and modified by usage, it 
may be— 
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Ist. By a usage so ancient and so universal as to forma part of 
the general law applicable to the subject, or— 

2d. A usage of a particular place, uniform within its limits, creating 
an exception to the general rule, and to be ascertained by enquiry 
and proof. 

In the case before us both parties thought proper to rest their 
claims upon settled principles of commercial law, without offering 
testimony to show the existence of any particular custom in the city 
of New-York creating an exception ; and our present enquiry there- 
fore is, whether the language of the bill in question is controlled or 
modified by a usage of the description first designated. 

The following series of propositions furnish a condensed view of 
the subject. 

First. The words, Please pay at sight—or, Ten days after sight— 
or, Ten days after date—or, At a future day named—or, On demand, 
all alike import a definite fixed time of payment; the first and last 
named meaning at the precise time the bill is exhibited for that pur- 
pose, and the others meaning at the tenth or other designated day. 

Second. Just so far as the allowance of days of grace has been es- 
tablished by usage, and recognised as law, so far it enters into and 
forms part of the bill, and modifies such prima facie import. 

Third. In the earliest history of days of grace, and from thence 
onward to the present day, they have been allowed upon bills paya- 
ble after date and after sight, or at a future day named. 

Fourth. As title to this allowance is founded upon custom and re- 
cognition, against the otherwise plain meaning of the contract, such 
allowance can be claimed only as far as the custom is shown, or has 
been recognised. 

Fifth. Such usage does not embrace all Bills of Exchange. In this 
particular, the dictum in the Bank of Washington v. Triplett, (1 Pet. 
31), was too broad; it was there said that this usage and the allow- 
ance of grace enters into every bill or note of a “ mercantile charac- 
ter ””—whereas, 

Sixth. Bills payable in terms on demand—bills having no time of 
payment specified—Goldsmith’s Bills and bank checks, are well 
settled to be due and payable instantly on presentment. 

Seventh. Nothing, therefore, can be inferred respecting bills paya- 
ble at sight from the conceded fact that bills payable after sight, or 
after date, or at a future day, have days of grace, so long as it is no 
less clearly settled, that bills payable on demand, or without any 
day of payment named therein, have no days of grace. 

On the contrary, if analogy furnished any guide, we should say 
that the term “ at sight” no less decidedly indicated on the very in- 
stant, than “ on demand,” and there would seem to be no more reason 
for allowing days of grace in the one case than inthe other. And 
in conformity with this view, Montefiori, in the Appendix to his 
Commercial and Notarial Precedents, says, “ A bill at sight is synony- 
mous with a bill on demand, and as such is considered and acted 
upon,” &c. 

[Indeed, the only harmonious rule applicable to these different 
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forms of expression would seem to be: When the terms of the bill 
give time, the acceptor may take days of grace ; when the language 
of the bill requires immediate payment, its language shall prevail.] 

Eighth. Uniess then it is affirmatively settled by commercial usage 
recognised in such wise that Courts of Justice can judicially declare 
it to be Jaw, that bills drawn at sight are entitled to days of grace, 
we must (in the absence of any proof of a valid local custom,) ad- 
here to the plain and natural import of the Bill, and hold it payable 
on presentment for that purpose. 

Our inquiry, therefore, is—* Has it been settled by authority which 
should be deemed conclusive by us, that bills at sight are entitled to 
days of grace ?” 

We may at the outset remark that it is a significant fact, that 
counsel who have displayed in this cause great ability and research, 
have not pointed us to a single reported case in which the action 
was upon a bill at sight, where it appeared, (even as a part of the 
history of the bill,) that days of grace were in fact claimed or taken, 
nor in which there is any decision or claim that they ought to be 
allowed. And in the whole range of litigation upon commercial 
paper, we have not been able to find such a case.* 

It is not enough to say that it was ever before doubted, or that a 
case to the contrary has not been found. The former assertion is 
not true in fact—it has been doubted for at least a century and a 
half,—and as to the latter, it is sufficient to say that to establish a 
construction at variance with the plain meaning of the language, the 
burthen lies upon him who insists upon the departure. 

Recent elementary writers on the subject do undoubtedly express 
the opinion that the weight of authority is in favor of allowing days 
of grace on bills at sight; and some of these are of such dis- 
tinguished reputation that their deliberate judgment upon ques- 
tions of commercial law is not only of great weight, but ought not 
to be disregarded unless it is by themselves, professedly based upon 
authority which on examination seems unsatisfactory. 

Thus the late learned Chancellor Kent, in his Commentaries, vol. 3, 
part 5, lecture 44, says, the three days of grace apply equally to bills 
payable at sight, or at a certain time, cites Bayley, 141: Chitty, 334-5. 
But a note to this proposition, found in the 6th edition, p. 102, says, 
‘It may be considered as a point not entirely settled.” . 

The late distinguished Justice Story, in his werk on Bills, § 342, 
after suggesting that there has been some diversity of opinion, adds, 
“But the doctrine seems now well established, both in England and 
America, that days of grace are allowable on such bills.” (Refers to 
Chitty, Bayley and Selw. N. P., and cases there cited.) But in a note 
to § 228, he states that, “ In England the old writers held that no days 
of grace were allowed.” 

In Wheat. Selw. at p. 344, (ed. of 1827) it is said, “The weight of 








* The recent case of Nimick v. Martin, in Louisiana, afterwards mentioned, may, perhaps, be 
now reported, but only a notice in a magazine has been brought to our attention. 
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authority is in favor of such an allowance”; but this observation is 
preceded by the significant remark, “1am not aware that it has ever 
been solemnly decided.” And for what is here deemed the “ weight 
of authority,” the reader is referred by him to the dicta, collected in 
Chitty, on bills. 

Chitty, in the editions of his work, published since 1826, after ob- 
serving, as he had in his former editions, that, “ Though it should seem 
payment ought to be made immediately on presentment, it is not so 
settled,—decisions and treatises differ on the question,” adds, “ But it 
appears now to be considered as settled that days of grace are to be 
allowed ;” (and cites Bayley, Selwyn and Forbes, and the other cases 
below mentioned.) 

Smith in his treatise on Mercantile Law, written in 1834, states 
the proposition somewhat more boldly. “A bill or note payable 
after date—after sight—or at sight is not payable till three days after- 
wards.” 

In the later editions of Bayley, on bills, (vide p. 233, and note of 
Am. ed. of 1836, from Lond. ed. of 1830.) Bills at sight are grouped 
with other bills, and are said not to be payable until the last day of 
grace; and the cases below referred to, Coleman v. Sayer, and Jan- 
son v. Thomas, are relied upon as authority for the remark. 

In Forbes, on bills, the same proposition is stated. 

In Viner’s Abr. Tit. Bills of Exch. B. a reference is made to the 
case of Coleman v. Sayer, (which will be presently noticed) and the 
proposition reported in Barnardiston as decided in that case, viz: 
That three days grace are allowable as well where abill is payable at 
certain days after sight as where it is payable upon sight—is recited 
by Viner without comment. 

To a similar purport is an observation found at page [65] 89 of 
Archbold’s N. P. 

On a careful attention to the citations upon which the remarks 
made on this subject above referred to are founded, it will be seen 
that these authors respectively repose very much upon each other ; 
and that the recent editions of Chitty and Bayley are especially 
relied upon. 

Besides, it is manifest that none of these writers, unless it be: Bay- 
ley, state the rule as of their own judgment respecting a rule of law, 
but only as the “ better opinion” of others. 

If it should appear that there is no warrant for this “ better opinion” 
except what is created by quoting one another, these dicta of writers 
who, when they speak independently, are entitled to great respect, 
cease to bear with much weight upon the decision of the question. 

Other law writers have deemed the proposition doubtful ; and some 
have denied it altogether. 

Roscoe, on bills, after repeating what is said by Beawes, denying 
that bills at sight are allowed days of grace, adds, without com- 
ment, “ But there are several authorities to show that days of grace 
should be allowed on such bills here.” [Roscoe, on bills, (1829) tent 

Byles, on bills, (which was written in 1829,) (1st. Am. ed. p. 152, 
very doubtingly says, “Whether days of grace are allowed on bills 

47 
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payable at sight seems yet undecided. The weight of authority has 
been considered (i. e. by Selwyn, which is cited for the remark) to 
incline in favor of such an allowance.” 

Maxwell, on Bills, re-published in this country, from the London edi- 
tion, with additions, in 1808, states thus, “ Jt does not appear to be 
determined whether days of grace are allowed on bills payable at 
sight. All writers,except Montefiori, express doubt; and the weight 
of judicial decision and high authority, if they do not make the scale 
preponderate in favor of the affirmative of this question, are sufficient 
at least to raise a doubt on the subject.” 

Montefiori, on the other hand (as referred to above), says, “ A bill 
at sight is synonymous with a bill on demand, and as such is consid- 
ered and acted upon by merchants and bankers.” 

1 Bell, com. ed. of 1826, p. 410, after stating that if a bill be pay- 
able on demand no days of grace are allowed, adds, “ When the bill 
is payable at sight it does not seem settled whether days of grace are 
allowed or not.” And again, “ But it is still considered as a point 
unsettled.” <A note to this part of the text refers to Chitty, Bayley, 
and Selwyn; and faintly adds, in reliance upon these writers, “ the 
bias of authority seems to favor the indulgence of days ef grace.” 

I have not been able to examine an early edition of Bayley, on 
bills ; but Mr. Chitty, in his 2d edition, reprinted in this country under 
the editorial supervision of Judge Story, in 1809, quotes Bayley as 
evidence that the rule is unsettled; and, in Chitty’s 6th edition, the 
2d and 3d editions of Bayley are referred to for the same purpose. 

The work of Mr. Chitty himself, from his first edition to the sixth, 
i. e. from 1799 to 1826, uniformly declares the question to be open 
and wnseitled. 

To these are to be added Beawes’ Lex. Mer., pl. 256, where the 
writer, (himself a merchant of wide experience, both in England and 
on the continent, and frequently cited as authority on mercantile 
customs,) states, in 1761, in unqualified terms, that days of grace are 
not allowed upon such bills. 

And Mr. Kyd, whose work on Bills, published in 1790, is said to 
contain the substance of all the judicial decisions down to that time, 
in like manner states that bills payable at sight are not entitled to 
days of grace. 

I do not, where elementary writers differ so widely, deem it unbe- 
coming to add that the late distinguished Judge Gould (of Conn.) 
than whom this country has produced few more skilled in the learn- 
ing of the law, or more versed in its science, in his manuscript com- 
mentaries, says, “ Bills payable at sight are not entithed te grace.” 

Upon this comparison of what is said by various elementary wri- 
ters, it becomes interesting to inquire upon what their dicta are 
founded. Looking at these dicta alone, it would seem that, although 
for centuries prior to 1826, or thereabouts, it had either been de- 
clared doubtful, or unqualifiedly denied, that bills at sight are enti- 
tled to days of grace, yet, that about that time something occurred 
which is deemed to have made “ the bias” of authority “ incline” in 
favor of such allowance. 


In pursuing the inquiry, it may be regarded as not a little remarka- 











THE NEW-YORK LEGAL OBSERVER. 363 





Court of Common Pleas.— Martin v. Trask. 





ble, that all the treatises (which give any authority for what they 
contain, other than similar dicta from the other books which I have 
also named above) rely upon precisely the same three cases and no 
others, all of which were decided before Mr. Kyd wrote in 1790, and 
of course before the early editions of Chitty and Bayley. And yetin 
neither of these cases was the point now in question at all necessary 
to the determination of the case before the court, and there is much 
reason to believe it was neither raised nor decided in either. 

The three cases referred to, are— 

Dehers v. Harriot, 1 Shower, 164, decided in 1692; Coleman v. 
Sayer, 1 Barnard, K. B. Rep., p. 303, decided in 1728 ; and Janson v. 
Thomas, 3 Doug., 421, decided in 1784; in which case Justice Buller 
mentions that on some former occasion, a special jury certified that 
on bills payable at sight, three days were allowed. 

The first of these cases, Dehers v. Harriot, did not involve any 
questions regarding bills at sight nor days of grace. A bill was 
drawn payable to A., indorsed by A. to B., and some time after the bill 
had become due, B. endorsed to D., with the additional words 
“value on my account.” After such last named endorsement, and 
before presentment for payment, the bill was lost, and a copy was 
presented, and not being paid, protest was made by such copy. Two 
questions appear to have been presented to the court, and two only— 

Ist. Whether B. could sue on the bill, notwithstanding his qualified 
endorsement to D.? 

2d. Whether, if a bill be lost, protest may be by copy? and these 
appear to have been the only questions decided. 

It is obvious, therefore, that no question touching days of grace 
was passed upon. And yet there appears, by way of “ Note by the 
Reporter,” the following observation, which is all that furnishes an 
apology for citing the case as authority in this matter. “Some mer- 
chants said, if a bill be negotiated by endorsement after the bill 
was payable, there was no need of protest at all. Others said that 
a protest must be in some convenient time. All agreed that if there 
be an acceptance, the protest must be at the day of payment; if at 
sight, then at the third day of grace, and that a Lill negotiated after 
day of payment, is like a bill payable at sight.” 

The rambling conversation of the jury set down as a memoran- 
dum on the reporter’s minutes, could not in any case be regarded as 
authority, and especially when the point was not before the court. 

In the next place, this volume having been prepared for the press, 
and printed after the reporter’s death, it is very doubtful whether the 
note has even the sanction of his name. 

Further, it is now entirely clear that the first proposition, in the 
note, is not law, and it is no less certain, that if “ a bill negotiated 
after day of payment is like a bill payable at sight,” then a bill at 
sight has no days of grace, for a bill so negotiated has none. 

The case to which the note is appended shows this, and see ] Bell 
Com. B. 3, ch. 2, § 4. p. 403; 1 Sandford Spr. Ct. Rep. 202, and 
cn. cit. 

The next case, Coleman v. Sayer, arose as follows :—An action 
was brought against the defendant as endorser of a Bill of Exchange 
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payable six days after sight. The bill was presented for acceptance, 
and accepted on the 8th of February; on the 19th the acceptor 
Jailed, the bill not having before that time been tendered for payment. 
It is said in the report of the case in 2 Strange, 829, that the jury 
were of opinion that the drawer was discharged at the end of the 
three days of grace. No question was made whether days of grace 
were allowable, but the holder appears to have claimed that even 
more indulgence might be granted to the acceptor, without losing his 
recourse to prior parties. 

But the report, as given in Barnardiston, states two questions, 
neither of which, (if the facts are correctly stated by Strange,) were 
pertinent, nor could they have affected the result, however they were 
answered. 

ist. Whether the day of sight is to be reckoned one of the six ? 

2d. Whether the three days are allowable by the custom of Lon- 
don as well where a bill is payable at certain days after sight, as 
where it is payable upon sight. 

The Chief Justice is reported to have said that “ the days of grace 
were allowable in one case as well as the other.” 

Obviously no answer to these questions could have entitled the 
holder of the bill to recover; if days of grace were allowed, (as ap- 
pears by the report in Strange they were he was in default; if not 
allowed, his laches were still greater. 

If the case be of any importance whatever to tnis discussion, it is 
because, according to the report in Barnardiston, it would seem to 
have been taken for granted that bills at sight were entitled to days 
of grace. 

Taking for granted a matter which cannot affect the case in 
hand, and which, therefore, no one has any interest to scrutinise or 
deny, never amounts to authority of any weight. 

On comparing the two reports of this case, t is exceedingly doubt- 
ful whether the report in Barnardiston is not altogether a mistake— 
and if not, then it is an obiterdictum, uncalled for and immaterial, 
and entitled to little consideration. 

When to these considerations, there are added the criticisms which 
may be found in “The Reporters,” by Wallace, Phil., 1845, and in 
Marvin's “ Bibliographia, Legum,” pp. 93-4, and 646, on the degree 
of credit to be given to Shower and Barnardiston’s Reports, it seems 
to me that no weight should be given to them on this question. 

And again, if there had been an adjudication in 1728 not over- 
ruled, which is now entitled to be regarded as an authority on the 
subject, it is very extraordinary that Lord Mansfield, in 1784, should 
have stated the matter to be in “ great doubt,” without noticing the 
fact that such an adjudication was ever made. 

The third and only remaining case is, Janson v. Thomas, 3 Doug- 
lass 421, (cited by Chitty and Bayley, as Anson v. Thomas, B. R. 
Trin. Term 24, Geo. 3d,) which was decided in 1784. 

The distinct and only question was, whether a bill at sight was 
within the stamp act of 22d Geo. 3d; that act having in terms ex- 
cepted “ Bills payable on demand.” 

It was contended that bills drawn payable at sight were in fact 
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payable on demand, not being entitled to grace; and so, by im- 
plication, were within the exception. 

Lord Mansfield says distinctly, “I believe there is great doubt as 
to the usage about the three days of grace. But the words of the act 
are ‘on demand,’ and I think we cannot make a further exception 
by implication.” 

Ashurst, J. “Iam of the same opinion ; we had better go upon the 
words of the act than make a precedent which may affect trade.” 

And Buller, J. says, “I think payable on demand is the same as 
“ drawn payable on demand.” 

Clearly this case settles nothing unless it be that there was no estab- 
lished custom to allow days of grace on such bills. It is true that 
Buller adds, “The other point is doubtful, but it is not new;” and 
mentions that, some forty years before, a special jury had certiffed that 
on bills of sight three days were allowed ; and he says, also, he knows 
they now differ about it in the city, but in general it is taken. 

If these cases settled the law, on this subject, to be as now stated 
by Chitty, it is passing strange that Beawes, in 1761—Kyd, in 1790 
—Bayley, in 1789—-Mr. Chitty himself, in 1799,—should not have 
known and appreciated their value as authority; and especially 
that Sergt. Bayley, through at least three editions, and Mr. Chitty 
through six, coming down to a late day, should have remained so 
unconscious of the error in all that preceded. 

It does not appear that a case had been adjudicated, since 1784, in 
which the subject had been alluded to; and yet, with no new author- 
ity,—apparently ex mero motu,—Sergt. Bayley alters his text so as to 
induce the belief that this doctrine was now settled. Mr. Chitty 
thereupon states the same thing, taking care to cite the last edition 
of Bayley as his warrant for altering his own text. 

Justice Story, following Chitty, states that so “ it seems; ” and the 
learned Chancellor Kent adopts language somewhat more positive ; 
while a note informs the reader that it is not entirely settled. 

Upon this review of dicta and alleged decisions, it appears to me 
that we cannot say that by law, days of grace are allowable upon a 
bill at sight. 

I ought however to admit that Judge Strawbridge, of the Supreme 
Court of Léuisiana, is reported to have said upon this question, in the 
somewhat celebrated case of Nimick vs. Martin, that as an abstract 
question of the common law he had not doubted for the last thirty 
years that such bills were entitled to grace. 

With great respect for the learned Judge, it may be questioned 
whether a paragraph on the subject could, thirty years before, 
have been found, in which doubt was not expressed upon the 
subject ; except when the doctrine was denied, and if the convictions 
of his own mind were then settled by authority, we regret that the 
cases, or dicta, which removed the uncertainty have not come under 
our observation. 

I do not deem it unbecoming to doubt what Beawes, Kyd and 
Montefiori, in the last century denied ;—what Lord Mansfield and 
his associates all doubted in 1784;—what Chitty and Bayley for 
nearly thirty years declared unsettled ;—what Maxwell deemed un- 
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determined in 1808 ;—what Byles, in 1829, says, “seems yet unde- 
cided ”;—what is declared unsettled in the last edition of Kent ;— 
what the other writers named mention with so much of indecision 
and qualification ;--and what has not been decided in any adjudged 
case that is brought to our notice; and especially what has never, so 
far as can be learned from reported cases, been acted upon as Law 
in England, nor in this State. 

In Massachusetts, where days of grace are allowed on such bills, 
there is a statute making express provision therefor. It has been 
suggested that this statute is declaratory of the common law. This 
suggestion is hardly warranted. The Supreme Court of that State 
had, before their statute was enacted, decided that in that State no 
days of grace were allowable on promissory notes unless stipulated 
in the contract itself. If this decision was correct, one object of the 
statute was to introduce a new rule in regard to notes, and much the 
most probable inference from the enactment is that in view of the 
discrepancy and doubt on this subject affecting the different forms 
of commercial paper the legislature thought it best to provide for 
all cases by an explicit uniform rule. 

But, further, in the Court of Exchequer, in England, as late as 
1834, it was argued by counsel that, on bills payable at sight, days 
of grace are not allowed. The adverse counsel do not deny this, but 
seek to prevent a recovery upon another ground. The court express- 
ly decline deciding whether such bills are allowed days of grace or 
not; and dispose of the case upon a ground entirely consistent with 
the plaintiff’s argument that they are not. [Vide Dixon v. Nutall, 
1 Compt. Mees, and Roscoe, 309. ] . 

Examples in practice in which days of grace are not taken,—and 
especially where litigation has arisen and no claim is made that such 
days ought to have been allowed,—also tend to confirm the belief, in 
the absence of other evidence, that it cannot be declared as law that 
such bills are entitled to grace. Of this description instances are 
found in the cases of Clark v. The Merchant's Bank, 2 Comst, 382, 
and 1 Sand 8. C. R. 500; and Kobdbi v. Underhill, 3 Sand ch. R. 277. 

The convenience of travellers, by whom such bills are more fre- 
quently used, is suggested by Pothier as a reason for a to them 
the indulgence of days of grace; a consideration which, in the ab- 
sence of any established usage to the contrary, is entitled to weight. 
And the laws of France and Spain are said to agree in this respect. 

The view which I have taken recognises a uniform rule, harmo- 
nious in itself and convenient of application, viz: That where time 
of payment is in terms given to the drawee, after sight, or after date, 
or by naming a future day,—days of grace are to be computed and 
allowed to him. But where the terms of the bill import immediate 
payment on presentation, its terms are in this respect to be pursued. 

My conclusion is that, the language of the instrument, in the 
absence of any settled legal principle modifying its import, must go- 
vern the court in determining its meaning and effect. And that there 
is no known recognised usage which the court, as a matter of law, 
can say has given to such bills the allowance of days of grace. 

A new trial should be ordered. 
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ADMINISTRATOR'S BOND. 


On an appeal from a surrogate’s decree, if suf- 
ficient is done to constitute, in judgment of 
law, an approval and filing of the bond re- 
quired by law, the appeal is effectual, al- 
though the surrogate may not suppose that 
he has officially approved the bond. There 
is no valid distinction between an official 
approval of a bond and an actual approval ; 
and the not marking it as approved is no 
ground for such distinction, if it was in fact 
approved. 

If a surrogate retains the appeal and bond, and 
puts them in a drawer in his office, marked 
as left by an attorney on a certain day, this 
is a sufficient filing to comply with the 
statute. What a filing is, defined. 

An appeal, if not void, must be got rid of by a 
motion to dismiss it. 

An order giving leave to prosecute an admin- 
istrator’s bond does not affect an appeal if 
valid ; and although obtained on notice, it 
has no greater effect. 

After a decree in a surrogate’s court, a notice 
to a former proctor will not bind a party. 
Cullen agt. Miller and others, 62 


APPROPRIATION OF STREET FOR 
RAILROAD TRACK. 


To allow a street in a city to be used for a rail- 
road track, either upon its natural surface, or 
by tunnelling, is not a misappropriation of it, 
provided such use does not interfere with 
the free and unobstructed use of it by the 
public, as a highway for passage and re- 
passage. 

The temporary inconvenience to which the ad- 
joining pruprietors are exposed, while the 
work of excavation and tunnelling is going on, 
is damnum absque injuria, and will not en- 
title a party to damages. Where the land 
of individuals is taken for a street in a city 


and compensation is made for it, the city has 
the rizht to appropriate the land so taken to 
all such legitimate uses and servitudes as cus- 
tom and the public good require that a street 
should be appropriated, without making fur- 
ther compensation. Plant v. The Long 
Island Railroad Track, 53 


ARREST. 


See Ciaim aND DELIVERY OF PERSONAL Pro- 
PERTY. 


It is too late to move to vacate an order of ar- 
rest after justification of bail. Barker agt. 
illon, 310 
In an affidavit for the arrest of a defendant, for 
fraudulently obtaining goods, &c., the facts 
which may be within the knowledge of the 
plaintiff, such as the existence of the debt 
and the manner in which it was contracted, 
&c., must be stated positively. And where 
any of the facts necessarily rest upon infor- 
mation derived from others, such as the facts 
of the false representations and fraud on the 
part of the defendant, they may be so stated ; 
but the sources and nature of the informa- 
tion should be particularly set out, and good. 
reasons given why a positive statement can- 
not be procured. 
The allegation of “information and belief” 
merely, im reference to such facts, is not 
enough. Whitlock agt. Routh, 95 


ASSIGNMENT TO SELL UPON CREDIT 
AND APPLY PARTNERSHIP ASSETS 
TO INDIVIDUAL DEBTS. 


See ParTNERSHIP. 





BILL OF EXCHANGE. ' 


A bill of Exchange drawn payable at sight, (in 
the absence of evidence of any particular lo- 
cal custom of the place where it is payable,) 
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is due and payable on presentment to the 
drawee. 

It is not settled, that, by the general principles 
of commercial law, days of grace are allowed 
on bills payable at sight; the instrument is, 
therefore, to be construed according to the 


natural and ordinary import of the language 


- employed. 

Bills payable in terms on demand—bills having 
no time of payment specified, and bank 
checks, are well settled to be due and paya- 
ble instantly on presentment. 

The only harmonious rule on the subject of 
days of grace would seem to be that, where 
time of payment is in terms given to the 
drawee—as after sight or after date—or by 
naming a future day, days of grace are to be 
computed and allowed to him; but where 
the terms of the bill import immediate pay- 
ment on presentation, its terms are in this 
respect to be pursued, 

It seems, a local custom or usage of the place 
where it is payable, (if any exist,) allowing 
days of grace on such bills, might be shown. 
Martin et al v. Trask et al, 358 


BOND. 


In an action on a joint and several bond or 
obligation against three defendants, one of 
whom is principal and the others sureties, 
the parties defendants may be examined as 
witnesses for each other under the 397th 
section of the Code of Procedure. T'he May- 
or, Aldermen and Commonalty, ¢c., of 
New-York, respondents, v. Price and 
others, appellants, 255 


CERTIORARI. 


Fears expressed that great, if not insurmounta- 
ble difficulties will be experienced in attempt- 
ing to make the provisions of the code, 
relating to proceedings supplementary to 
the execution, “ available before County 
Judges and Justices of the Supreme Court 
at Chambers.”? The People ex relat. Wil- 
liams v. Hulbert, 245 


CLAIM AND DELIVERY OF PER- 
SONAL PROPERTY. 


The provisional remedy for the claim and de- 
livery of personal property, under the code, 
cannot be maintained against a party who 
had not, in fact, or in law, the possession or 
control of the property claimed at the time 
the action is commenced. 

Nor can an order for arrest under the sub- 
division of Sec. 179 of the code be made, ex- 
cept where a party has such a possession. 
Roberts vy. Randell, 144 
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CODE OF PROCEDURE. 


See ARREsT. 

Bonp. 

CERTIORARI. 

Cxiaim anp DELIVERY oF Personau Pro- 
PERTY. 

Costs. 

Destor’s EXAMINATION. 

Lise. 

Practice. 

Promissory Nore. 

REFEREE, 

WITNEss. 


COLLISION. 


By the settled law of navigation, applicable to 
vessels, the one close-hauled and the other 
free, sailing during daylight or a clear night, 
the free is bound to get out of the way of 
the close-hauled, by taking proper measures 
of precaution in time. 

During thick and foggy weather, the law ex- 
acts from each vessel the greatest care and 
vigilance to avoid collision, which, if ob- 
served, and a collision, notwithstanding, 
takes place, it is regarded as an inevitable 
accident. 

During thick darkness, mist or fog, the Admi- 
ralty Courts have noticed various precautions 
as proper to be observed by those navigating 
under these cireumstances—such as carrying 
lights, keeping a good look-out, regulatin 
the speed, notices by fog-horns, bells, an 
other means, to indicate their respective po- 
sitions. 

No positive law has yet settled that vessels 
generally are bound to carry lights in the 
night when sailing ; nor have the American 
Courts of Admiralty recognised any explicit 
rule as obligatory in such cases. 

Held, That no custom was proved of carrying 
a permanent light at night, while under sail 
at sea, or in the coasting trade. 

The general bearing of testimony indicates that 
vessels are more misled than aided by a sin- 
gle stationary light on another vessel under 
sail. 

Held, That under the circumstances of vessels 
sailing during a thick fog, a light should have 
been within reach of the look-out, to have 
been exposed, or waved, to give notice to 
the other vessel of their position, and the 
omission was blameable. 

Held, That in the present case, a suit “ in rem” 
being pending, there was no necessity for a 
cross suit “in personam” until a decision of 
the previous suit. Libel in personam dis- 
missed with costs. 

Held, That vessels sailing during a dense fog 
are bound to have on deck all the disposable 
_ of their crew, to aid in keeping a look- 
out. 
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Held, To have been a want of vigilance on 
board of both vessels to trust the look-out to 
one man. 

Held, Under the circumstances, that the mas- 
ter and crew of the vessel lost were justified 
in abandoning her, and staying on board the 
other vessel; and, therefore, that their so 
doing did not culpably contribute towards 
her loss. 

Held, That owners of cargo must be made par- 
ties to the suit before they can avail them- 
selves of the operation of the decree. Jones 
and others v The Schooner Hanover. 232 

In Admiralty pleadings the court requires that 
material facts within the knowledge of the 
parties should be distinctly stated, and a neg- 
lect in this respect is to be taken most unfa- 
vorably against the vessel omitting it. 

The general rule, that a vessel free meeting one 
close-hauled, must give way, whether the 
close hauled be on the larboard or starboard 
tack, applies in all cases where the facts are 
not doubtful as to how each vessel has the 
wind. 

During a dark night or under circumstances 
making it doubtful which vessel has the 
wind free, the larboard tack must give way 
in time, the starboard tack being regarded as 
S vileged, although it may turn out that she 

ad the wind some points free. 

Where a practice was set up and a proof given, 





that on board vessels, more especially coast- 

ing schooners, no look-out was stationed ex- 

clusively to perform that duty when leaving | 

the port of New-York during daylight, but : 
that all hands were on deck and were con- 
sidered as sufficiently perfurming that duty 
among them. 

Held, Such practice to be without law or rea- 
son, and that no practice can be more 
hazardous and reprehensible—that it is most 
pre-eminently and imperatively the duty of 
ail vessels on leaving this port, at all times 





to observe the precaution of a vigilant look- 
out | 
Held, That the want of a look-out detailed and | 
stationed fur the exclusive performance of | 
that duty, was itself a circumstance of a | 
strong condemnatory character, and exacted, } 
from the vessel neglecting it, clear and satis- 
factory proof that the misfortune encountered 
was in no way ascribable to her misconduct 
in that particular. Sturges and others v. 
Bark Mazeppa, 321 
Where a vessel is beating, and a steamboat is 
coming after or behind her; the former has 
the right, and it is her duty, to run out her 
tacks irrespective of the course of the latter. 
If a collision takes place, and the steamboat 
sets up that the sailing vessel did not run 
out her tack, and thereby caused the colli- 
sion, the burthen of proving the defence rests 
upon the steamboat. 
Held, Under the circumstances, that the steam- 
boat failed in making the necessary proof. 
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Held, That where a wharf presented itself as a 
dangerous obstacle to a nearer approach to 
the shore by a vessel beating, and at the same 
time a collision was apprehended from an 
approaching and following steamboat, those 
navigating the beating vessel had the right 
of exercising ordinary judgment to go about 
and throw the responsibility upon the steam- 
boat of keeping clear of their vessel. 

Held, That the vessel beating was not bound 
to incur a risk by coming up into the wind, 
and endeavoring to keep that position until 
the steamboat had passed. 

Held, under the circumstances, that the steam - 
boat could, with proper care, having had the 
other vessel in view a sufficient time, have 
avoided any collision, and was responsible 
for the damages. Twibell and others v. 
The Steam Tug Keystone, 289 


COMMON CARRIERS. 


Sea-going vessels transporting merchandise for 
hire, are common carriers, and subject to 
the responsibility of such when that respon- 
sibility is not qualified by an express contract 
or reservation. Courts never assume to en- 
graft exceptions, beyond those indisputably 
settled by law, to the absolute responsibility 
of common carriers any more upon water 
than upon land. 

The responsib'lity of acommon carrier may be 
qualified by a custom or usage of established 
notoriety. 

If the parties annex no qualification by agree- 
ment to the undertaking of the master, the 
marine law applies none. The master is 
bound absolutely to deliver the cargo as re- 
ceived, unless prevented by the act of God 
or public enemies. 

Blowing of a vessel is a peril of the sea, and 
not like sweating, an incident to navigation 
which cannot be prevented or avoided by 
human means. 

A sale of the damaged cargo by the respond- 
ents, at private sale, is not one binding the 
libellant. It should have been sold at auc- 
tion with notice to the ship owner, or at 
least an appri’sement with notice should 
have been made. Crosby v. Grinnell and 
others. 281 


- COPYRIGHT. 


Although by the 10th section of the act of con- 
gress, passed August 10th, 1846, dh 178, 
establishing the Smithsonian Institute, it is 
provided that the author or proprietor of any 
book, map, chart, musical composition, &c., 
for which a copyright shall be secured under 
existing acts of congress, or those which shall 
thereafter be enacted respecting copyrights, 
shall, within three months from the publica- 
tion of the said book, &c., deliver or cause 
to be delivered, one copy of the same to the 
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librarian of the Institute and one to the libra- 
rian of the congress library for the use of | 
the libraries, the delivery of such copies is | 


DIGEST CF GASES. 


the 30th of March W. executed a further in- 
strument to C. declaring that it was intended 
that C. should sell for cash only. 


not a pre-requisite to a title to a copyright.| Held, That P., the plaintiff, had acquired a 


It seems, however, that the question is not | 
free from some doubt. 


i 


To entitle a person to a copyright for a musical | 


lien on the 28th of March, which rendered 
ineffectual the instrument of the 30th of 
March, even if otherwise of any effect. 


composition, it must appear that such com- | Ifeld, Also, that W. could not at any time 


position is substantially a new and original | 
work ; and not a copy of a piece already | 
produced, with additions and variations | 
which a writer of musie with experience and | 
skill might readily make. 

Where the evidence, as to the originality of a 
composition, is of a contradictory character, | 
the court will suspend a motion for an in- | 
junction to restrain the defendants from an | 


after the execution of the assignment to C, 
revoke the authority therein contained to 
sell upon credit, and that the instrument 
subsequently executed was of no avail to 
render the assignment valid. Porter agt. 
Williams and an’r, 307 


DOWER. 


infringement of the copyright, and direct an! Where the husband by his last will and testa- 


issue of law upon the question. 

The title or name, is an appendage to the book | 
or piece of music for which a copyright is | 
taken out, and if the latter fails to be pro- | 
tected, the title goes with it. Jollie v. | 
Jaques, 11 | 

A foreigner, by sending to and first publishing | 
his works in Great Britain, may acquire al 
copyright. Boosey v. Jeffreys, 220 


COSTS. | 


On av appeal to the Court of Appeals, front a | 
judgment rendered in a suit pending on the | 
Ist of July, 1848, the costs are to be taxed | 
under the Code, and not under the Revised | 
Statutes. Bokee, appell., agt. Banks, sur- | 
vivor, respondent, 135 | 

By the provisions of the code, costs are given | 
to the party and not to the attorney, except | 
where it isa matter of stipulation. Ward, | 
survivor, g-e , «ppell.agt. Syme and others, | 


ment appointed his wife executrix, and seve- 
ral other persons executors, one of whom 
with the wife only qualified, and the testator 
by his will gave to his wife all his real and 
personal estate during her life, and then add- 
ed the following clause—‘ To carry the 
above into full effect, I empower the execu- 
tors io make sale of the fast estate, and 
lodge the proceeds with the executrix, who 
is to enjoy the same during her life.” It 
was held that the devise was not inconsist- 
ent with her claim for dower, that she was 
entitled to both the devise and her dower, 
and was not compelled to elect between such 
provision and her dower. That the power 
given to the exesutors to sell the real estate 
and convert it into money was a mere re- 
commendation, and not a positive direction. 
It seems she might have been compelled to 
elect between such provision and her dower, 
had there been a positive direction to sell 
the real estate. 


| Where a husband after marriage gave a mort- 


See Practice. 


DEBTOR'S EXAMINATION. 


Where proceedings supplementary to execution 
are instituted under the Code, the order for | 
the debtor’s examination under the 292d | 
section gives the judgment creditor the same | 
lien upon the debtor’s equitable assets which | 
he acquired under the former practice by | 
the commencement of a suit by creditor's | 
bill. And the orders authorised by the} 
297th and 298th sections, themselves, and | 
without an assignment by the debtor, divest | 
his titlein the personal property and vest it | 
in the receiver. | 

W., on the 5th of January, assigned to C. all 
his property for the benefit of creditors, with | 
power to sell either for cash or credit. This | 
assignment is void (2 Comst. 365). On the | 
28th of March an order was made in pro- | 
ceedings supplementary to execution against | 
W., and on the 4th of April P. was ap- 
pointed a reeciver of W.’s property. On 


gage on his real estate in which the wife did 
not join, and certain contracts for the sale of 
certain portions thereof, executed by the 
husband alone, and made by his will the pro- 
vision above stated for her—and after his 
death the assignee of the mortgage and seve- 
ral of the persons holding contracts of pur- 
ehase, one of whom was the defendant in 
this suit, united and filed a bill in Chancery 
against her and the devisees under the'will, 
one of whom was the executor that had 
qualified, and served on the defendants in 
that suit a notice stating that the object of 
the suit was to foreclose the mortgage, and 
that they made no personal claim against 
the defendants, and in the bill filed by them 
set forth the rights of the defendants under 
the will, and that the widow and one of the 
defendants had qualified as exeeutrix and 
executor—and then set forth generally that 
the said defendants (naming them) had, or 
claimed to have, some interest in the premi- 
ses, as subsequent purchases, ineumbrances, 


i) 


or otherwise ; (as authorised by the 1s: 
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rule of the late Court of Chancery), but 
made no mention of the widow’s claiming 
dower, or any allegation in reference thereto, 
and the defendants suffered the bill to be ta- 
ken as confessed, and a decree of sale was 
made in said suit, and that the purchaser be let 
into possession ; and upon a sale being made 
under said decree, the assignee of the mort- 
gage became the purchaser, and received a 
Master’s deed. It was held that the title ae- 
quired by the purchaser was subject to the 
widow’s claim for dower ; that her claim for 
dower was paramount to the mortgage, and 
that the decree and Master's deed was no 


bar to such claim for dower; that the bill | 


was not properly framed to enable the com- 
plainants to litigate her claim to dower in 
that suit; that as there was no allegation in 


the bill relative to her claiming dower, or | 
that the devise under the will was in lieu of 
her dower, she was not a party to that suit | 


as doweress, but only as executrix and de- 
visee, and that her claim to dower, being 
paramount to the mortgage, was not the sub- 
ject of litigation in that suit ; and that, as to 
that claim, she would uot have been a proper 
party to the suit. Lewis, appell. v. Smith 
resp, 292 


FRAUD. 


A bill is not multifarious simply because it 
states facts, which show that the plaintiff 
may be entitled to two kinds of relief distinct 
from and inconsistent with each other, unless 
it also seeks relief in respect of such distifict 
and separate claims. If the object of the 
suit is single, and the prayer is for only one 
kind of relief, the bill is not multifarious. 

Neither is a bill defective for want of parties if 
the plaintiff can obtain the specific relief for 
which he prays without the addition of other 
parties, although facts may be stated in the 
bill, which, if made the foundation of the 
prayer for relief, would render the addition 
of other parties necessary. 

It seems that all the directors or trustees of an 
incorporated company are not necessary par- 
ties to a bill seeking to charge any one of 
them for a fraudulent breach of trust. The 
general principle that there can be no con- 
tribution between wrong-doers, and that 
each is liable for all the wrongful acts in 
which he participated, is well established 
both at law and in equity. 

it does not follow that because a party can ob- 
tain in substance the same relief at law as in 
equity, that a court of equity has no jurisdic- 
tion. A mere claim for damages, whether 
for breach of contract, or for fraud in making 
it, can in general be recovered only at law ; 
but if the object of the suit be to have the 
contract reseinded, it will be sustained in 
equity, although the same amount of money 
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and no other may be recovered in equity as 
at law. 

When a court of equity has once acquired 
jurisdiction over a particular subject by rea- 
son of the supposed defect of remedy at law, 
that jurisdiction is not lost or taken away by 
reason of the subsequent greater liberality or 
enlarged powers of courts of law. 

The 51st section of the 4th chapter, of 3d part 
of the Rev. St. (2 R.S., 301,) which pro- 
vides that ‘‘ bills for relief on the ground of 
fraud shall be filed within six years after the 
discovery, by the aggrieved party, of the 
facts constituting such fraud, and not after 
that time,’’ applies to bills for relief on the 
ground of fraud in all cases, whether the 
jurisdiction in equity is concurrent with, or 
exclusive of the jurisdiction of courts of law. 

The 51st section was intended to qualify and 
restrict the general terms of the 49th section, 
and to apply a different rule to bills for fraud, 
whether in cases of concurrent or exclusive 
jurisdiction, from that which governs in 
other cases. 

A bill filed for relief on the ground of fraud, 
which shows on its face that the fraud was 
committed more than six years before the 
filing of the bill, should not merély state in 
anticipation of the defence of the statute of 
limitations, that the fraud was discovered 
within six years, but show that it could not 
with reasonable diligence have been dis- 
covered sooner. 

Where the plaintiff, who resided in England, 
alleged in his bill, that he was induced to 
purchase bonds of the Morris Canal and 
Banking Company, by the false and decer- 
tive statements of the defendant, who was a 
director of the company, and was therefore 
under the most sacred obligation to make 
correct and truthful representations in the 
premises, which statements were calculated 
and intended to mislead, and were art- 
fully contrived for that purpose ; and there 
was nothing to excite the suspicions of the 
plaintiff, and the interest on the bonds was 
regularly paid until a period shert of six 
years before the filing of the bill. Held upon 
demurrer, that the plaintiff had satisfactorily 
accounted for the non-discovery of the fraud 
within six years after it was committed. 
Mayne v. Griswold, 25 


FUGITIVE SLAVE LAW. 


The Act of 18th September, 1850, is constitu- 
tional, valid, and binding.— Evidence. 

Examination of evidence as to identity of fugi- 
gitive. In the matter of Long, 73 

A slave, by permission of his master, going for 
a temporary purpose, into a state whose 
laws prohibit slavery, and afterwards re- 
turned to the state in which he was held to 
service, does not become free by means of 
‘such temporary sojourn in a free state. His 
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status depends upon the law of the state to 
which he returns and in which he was ori- 
ginally held to service. 

The question depending upon the law of the 
State of Kentucky, and the Court of Appeals 
of that state, having decided against the 
claim of freedom, the Supreme Court of the 
United States has no jurisdiction over the 
question. 

The ordinance of 1787, for the government of 
the North Western Territory, is not in force 
within the State of Ohio, although that state 
was carved out of that territory. 

The six articles in the ordinance of 1787, said 
to be perpetual as a “compact,” are not 
made a part of the new Federal Constitution, 
and are not paramount to it, and cannot 
confer jurisdiction upon the Supreme Court 
of the United States ; the whole judicial au- 
thority of the courts of the United States be- 
ing derived from the Constitution itself, and 
the laws made under it. 

The several states of this Union stand upon an 
equal footing under the constitution, and 
those carved out of the North Western Ter- 
ritory are not placed in an inferior condition, 
as compared with the other states, so as to 
subject their domestic institutions and muni- 
cipal regulations to the constant supervision 
and control of the Supreme Court of the 
United States. Strader and others vy. Gra- 

m, 


HABEAS CORPUS. 


Charge of perjury, materiality of averment— 
corrupt design. In the matter of William 
C. Clark, 57 

Upon a writ of habeas corpus the court cannot 
look beyond the colorable authority of the 
judge who issued the warrant. The court 
will merely look into the Sheriff’s return 
containing the warrant; and if the court 
finds that the officer had jurisdiction of the 
process, and assumed to take proof upon 
the issuing the same, which proof be ad- 
judged to be sufficient, it will not review his 
adjuT cation upon the questiun, nor undertake 
to say whether he erred in adjudging the 
proof sufficient. 

If the court thinks that the warrant is prima 
facie sufficient, that is, as far as it will go on 
habeus corpus In the matter of the return, 
$c., of Veremaitre and others, 129 


INDICTMENTS. 


A motion to quash an indictment is a proper 
mode of taking objections to it for want of 
form or substance. 

It is, however, discretionary with the court 
whether it will quash an indictment for de- 
fect of form. 

It is generally sufficient to describe a statutory 
offence in the words of the statute creating 
it, particularly so in cases of misdemeanors. 


99 | 
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The United States v. Smith § Ogden, and 
the United States v. Burr, are precedents 
establishing the sufficiency of such indict- 
ment under the 5th section of the act of 
June 5, 1794. 

The 6th section of the act of April 20, 1818, 
is substantially a transcript of that. In the 
United States v. Henderson, an indictment 
under this section. corresponding to that of 
United States v. Burr, decided to be good. 

The particulars constituting the offence are 
matters of evidence and not of pleading. 

The indictment in the present case held to be 
good in point of form. 

The law of nations no less interdicts warlike 
aggressions made directly upon a nation at 
peace than the aid of one belligerent against 
another. 

They are just cause for reprisal and war. 
What a nation may not lawfully do in its 
public capacity in respect to others, the citi- 
zens or subjects of it ought not to do in their 
private capacity. 

Q Whether they can be restrained or pun- 
ished by the judicial tribunals therefor, un- 
der the law of nations, as part of the com- 
mon law of the land ? 

The United States government is the first 
among civilised nations which compelled, by 
positive law, its citizens, individually, to ob- 
serve the law of nations towards friendly 
powers. 

The act of 1794 was not intended as merely a 
neutrality act. 

The president invoked the legislation of Con- 
gress for further objects than the means 
‘of maintaining the neutrality of the United 
States between belligerents solely. 

The act has been accepted by the United States 
government and judicial officers ever since 
its enactment, as extending to warlike expe- 
ditions from this country, not intended to aid 
one belligerent against another. 

The cases of the United States v. Smith ¢ 
Ogden, and United States v. Burr, clearly 
evince that understanding of it. 

Q. Whether a direct attack by the United 
States, or by individuals from the United 
States, on a Spanish province in America, 
is properly a breach of neutrality, though 
Spain be at the time at war in Europe w.th 
a power with whom the United States is at 
peace ? 

The act of 1818 has been uniformly treated by 
the Executive Department and by judges of 
the United States courts as embracing war- 
like enterprises set on foot in this country 
against a friendly power at peace with all 
the world. 

Such, also, according to established rules of 
construction, is the interpretation to be put 
upon the language of the act. 

Held, That the matters charged in the indict- 
ment constitute a violation of the statute, and 
the motion to quash the indictment denied 
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on both grounds. The United States v. 
O'Sullivan and others, 


INJUNCTION. 


Where it appears that a building, in the course 
of erection, can be completed without. in- 

* ereasing the injury to the plaintiff, of which 
he complains, and that it would be produc- 
tive of serious injury to continue the injunc- 
tion, the same will be dissolved. 

If the building was clearly a nuisance, the use 
of it should be prohibited as well as the erec- 
tion of it. But if the right of defendant to 
erect the same is a matter only of doubt, it 
is not proper in the first instance to stay his 
proceeding in the work by injunction. Har- 
rison and others agt. Newton, 311 

An injunction should not be granted to restrain 
or abute an erection as a nuisance, upon the 
complaint of a plaintiff who acquiesced in or 
encouraged such erection. 

An injunction will not be granted to prevent 
an erection on the mere ground that it is a 
public nuisance, unless the evidence is quite 
clear that it will be more advantageous to 
the public that this be done. Nor on the 
ground that it is a purpresture merely, unless 
the interest of the people of the state in their 
collective capacity require it. 

To sustain a bill on behalf of an individual, it is 
not enough that the erection is a public nui- 
sance, or a purpresture merely ; his right to 
file the bill depends upon the question, 
whether it is also injurious to him as an in- 
dividual ? 

To warrant the granting of a preliminary in- 
junction, the proof of injury ought to be very 
clear. 

Where the right is doubtful, the court will not 
enjoin, unless it appear that the injury to the 
plaintiff will be irreparable. Harrison and 
others v. Newton and others, 347 


LANDLORD AND TENANT. 


The Common Law of England, on the subject 
of light and air, as an easement or incident 
to real estate, is not the law of this country. 
It was inapplicable to the condition of this 
country when this state was settled by the 
colonists; it was not brought hither with 
them, and formed no part of the law of the 
eolony on the 19th of April, 1775. Where, 
therefore, an owner of two adjoining lots in 
the city of New-York, upon one of which 
was a building deriving its light and air over 
and through an open space in the rear of 
the other lot, into which the windows of the 
building opened and looked, leased the build- 
ing and lot upon which it was erected for a 
term of years, with its appurtenances, with- 
out reserving to himself a right to build on 
such other lot, or stop, or darken the win- 
dows of the building leased, and afterwards 
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built a house, covering the whole open space 
of the other lot, darkening the windows and 
excluding the light and air from the build- 
ing occupied by his tenants: Held, That the 
landlord might lawfully darken or stop the 
windows by any erection on the other lot, 
and such an act was not in derogation of his 
own grant, and he could not be restrained 
by injunction from so doing. Myers v. 
Gummel, 1 


LEASE. P 

Where a lease is assigned, though there be no 
reversionary estate in the assignor, yet, when 
a right of re-entry is reserved, the assignor 
may re-enter for breaches of the conditions 
of the lease. 

Forfeitures and re-entries for breach of condi- 
tion are matters of strictissimi juris. Equity 
abhors and relieves against them. 

Formerly equitable relief would not have been 
granted at the same time that a forfeiture 
was demanded, and the rule is not changed 
by the code. 

The code has abolished the distinction between 
equitable and legal remedies ; but it has not 
changed the inherent difference between 
legal and equitable relief. But inconsistent 
relief can no more be asked now than it 
could be under the old system. 

The code has substituted for the writ of injunc- 
tion the order of injunction; but the cases in 
which it may be granted remain the same as 
established by the Court of Chancery. 

Accordingly held, where the plaintiffs, by their 
prayer for relief, demanded judgment of re- 
entry upon the demised premises for breaches 
of the conditions of the lease, and an in- 
junction to restrain the defendants from fur- 
ther violation of such conditions, that the re- 
lief being inconsistent the plaintiffs have no 
right to it, and that the plaintiffs in this case 
have liberty to pursue either remedy at their 
option, but not both. Hepburn and an’r 
agt. Linden and an’r, 80 


LIBEL. 


An action of libel cannot be maintained upon 
an affidavit used to oppose a special motion, 
or in-the regular course of any other judicial 
proceeding, if the affidavit so used was per- 
tinent to the matter in issue. 

A motion was made to strike out a part of a 
notice subjoined to the general issue, in an 
action of assumpsit, brought by an attorney 
for services. The part of the notice sought 
to be expunged, contained an allegation that 
the services for which the suit was brought 
were rendered in so careless, negligent, un- 
skilful, undue and improper mode and man- 
ner, as to be abortive and valueless. The 
defendant’s affidavit to oppose the motion, 





stated that the plaintiff had revealed confi- 
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dential communications made to him in his 
professional capacity in the transaction of a 
portion of the business for his services in 
which the suit was brought. Held, That 
the defendant’s affidavit was pertinent to the 


issue on the motion, and therefore that an | 


action of libel could not be maintained upon 
it. 

The question, whether the affidavit was perti- 
nent to the issue on the motion, is a question 
of law, and the demurrer to the declaration 
did not therefore admit the averment that it 
was impertinent. Selden, appell. agt. Garr, 
resp., 37 

Irrelevancy or surplusage is not a ground of 
demurrer to an answer which contains a 
denial of any material allegation in the 
complaint, or sets up a valid defence. 

When a publication is libellous upon its face, 
the law implies that it was published with a 
malicious intent. 

Malice in such cases is a conclusion of law 
which the plaintiff is not required to prove, 
nor the defendant permitted to deny. 

It is only when the publication would be privi- 
leged, if not in fact malicious, that malice is 
necessary to be averred and proved. 

In other cases, the denial of malice forms an 
issue, which a jury has no right to determine, 
end which the court must, therefore, reject 
as immaterial. 

Allegations in a complaint, relative to the in- 
tent and motives of a libellous publication, 
are not tv be deemed material, so as to 
render it necessary for the defendant to admit 
or controvert them in his answer. 

Only those allegations in a complaint are 
material, in the sense of the code, which the 
plaintiff must prove upon the trial in order 
to maintain his action. 

An innuendo is not an averment of facts, but 
an inference of reasoning. 

When improperly framed, it may in some 
cases justify a demurrer, but its truth or 
falsehood is never a question of fact for the 
consideration of a jury. 

The sole office of an innuendo, is explanation, 
and the only question which it raises is, whe- 
ther the explanation given is a legitimate 
deduction from the premises stated, and 
this question it belongs to the court alone to 
determine. 

The decision of the supreme court in Van 
Vechten v. Hopkins, settled the law in this 
state that “ from the nature and use of an in- 
nuendo, it is not the subject of proof by wit- 
nesses.”? 

Held that the issues taken in the answer of the 
defendant upon the truth of the innuendocs 
in the complaint were immaterial. 

The code has made an important’change in the 
rules of pleading in actions for libel or 
slander, in not requiring extrinsic facts, 
showing the application of the words to the 
plaintiff, to be stated in the complaint. 
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But extrinsic facts, when the proof is necessury 
to determine the meaning of the words, as 
libellous or slanderous, must still be stated in 
the complaint. 

The code has only abolished those rules of 
pleading which are technical and formal, and 
arose chiefly trom an arbitary class‘fication 
of actions. 

These rules, which as founded in good sense and 
sound logic, lend an important aid in the 
investigation of truth, it has been careful to 
retain. 

Of these rules none.is more evidently just or 
better established than that which declares, 
“That where a defamatory charge is made 
in general terms, it can only be justified by 
a specification of the facts which are relied 
on to establish its truth.” 

An answer is insufficient in the sense of the 
code, and therefore bad upon demurrer, 
not only when it sets up a defence ground- 
less in law, but when in the mode of stating 
a defence, otherwise valid, it violates the 
essential rules of pleading. 

Held, that as the defamatury charges in each 
libel, set forth in the complaint, were general, 
the averments in the answer that the facts 
stated in each publication “were and are 
true,” as a justification were insufficient. 

An averment in an answer that certain facts 
are true, “‘as the defendant has been infor- 
med and believes,” is to be construed as an 
averment “‘ upon information and belief” of 
the existence of the facts, in all cases where 
the existence of the facts is necessary to be 
proved to constitute a defence. 

Whether a publication, libellous on its face, 
may be excused as privileged, is a question 
of law that may be properly raised by a de-~ 
murrer. 

A publication cannot be excused as privileged 
upon the ground that its animadversions were 
a fair and legitimate criticism, unless the 
truth of the facts upon which these animad- 
versions were founded is established or ad- 
mitted. ‘ 

In all such cases the defences of truth and 
privilege are inseparable ; and when that of 
truth is not pleaded, that of privilege must of 
necessity be rejected. 

Held, that as the publications set forth in the 
complaint were not justified, and asserted 
facts and imputed designs which rendered 
them libellous, the defence of privilege could 
not be sustained. 

A demurrer may properly include matter in 
mitigation of damages, when the truth ofa 
libel is not sufficiently pleaded. 

It is not necessary that a demurrer should cover 
issues taken in an answer upon matters 
of inducement merely. 

When circumstances in mitigation are meant 
to be given in evidence, they must be stated 
as such in the answer ; otherwise, the plaintiff 
will have a right to infer that they are meant 
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to be relied on as a bar, and upon that ground 
may justly demur to them. 

Held that plaintiff was entitled to judgment upon 
all the demurrers, with usual liberty to 
amend upon payment of costs given to de- 
fendant. Fry v. Bennet, 330 


MARRIAGE ACT. 


The 6th section of the revised statutes, volume 
2, page 139, which declares: “If any person 
whose husband or wife shall have absented 
himself or herself for the space of five succes- 
sive years, without being known to such per 
son to be living during that time, shall marry 
during the lifetime of such absent husband or 
wife, the marriage shall be void only from the 
time that its nullity shall be pronounced by a 
court of competent authority,” is retrospec- 
live and applies to all marriages whether 
made before or after the passage of the act— 
and it was accordingly held that the chil- 
dren of such a marriage were entitled to 
legacies under the will of the testator, in the 
same manner as legitimate children, as the 
testator had died since the passage of the 
revised statutes, and no rights had vested in 
other persons. 


Judges Bronson, Gardner, and Jewett dissented, 
holding that the statute was not retrospective, 
and that those children were not entitled to 

Bowers, surviving executor of 


legacies. 
Marks, appell., against Brower, guardian, 
&e., resp. 196 


MORTGAGE, 


The equitable doctrine that when lands cover- 
ed by a mortgage have been sold in sepa- 
rate parcels to different purchasers they are 
liable for the satisfaction of the debt in the 
inverse order of their alienation, must be 
considered as the settled law of the state. 

Hence when the mortgagee with a knowledge 
of the facts releases lands primarily liable 
and of sufficient value to satisfy the debt, 
those previously conveyed are wholly dis- 
charged, nor is it necessary that the mort- 
gagee should have actual knowledge of the 
equity of the prior purchaser. It is suffi- 
cient that the facts known to him made it 
his duty to enquire. 

But the recording of the deed by the prior 
purchaser is not constructive notice. 

Nor is the knowledge of an agent, unless he 
was bound to communicate the facts during 
the continuance of his agency. 

Whether the possession of the purchaser is 
constructive notice—Quere ? 

But a recital description in a deed, the con- 
tents of which the mortgagee was bound to 
know, is sufficient to charge him with no- 


tice. 
Held upon this ground that Plaintiffs had no- 


tice of the equity of Defendants, and Bill | 
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accordingly dismissed with costs. The How- 
ard Insurance Co. v. Griffin and oth’s, 210 


MULTIFARIOUS BILL. 


See Fraup, 
NE EXEAT. 


The writ of ne exeat is not abolished by the 
code, asa provisional remedy. In all essen- 
tial particulars in its nature and effect, and in 
the cases to which it is applicable, the ne 
exeat is unlike the arrest provided for in the 
code (§ 178). It not being otherwise provid- 
ed for in the code, and not abolished by it 
in express terms, remains a prvvisional 
remedy, which cannot with propriety be 
denied to suitors when asked for in a proper 
case, 

To authorise the issuing of a ne exeat, facts 
must be set out sufficiently, on which the 
court (or judge) can repose its belief. Mere 
fears and apprehensions of the party are in- 
sufficient. 

Where the plaintiff expressed her fears that 
from circumstances which had come to her 
knowledge, the defendant would depart this 
state; that he would sell his property here 
and remove his means from this state, and 
would forcibly abduct her from this state and 
remove her to Pennsylvania in order to sub- 
ject her to the jurisdiction of the courts of 
that state, where it was alleged the defend- 
ant had instituted proceedings for a divorce 
from the plaintiff, on the ground of adultery 
—held, that the mere fears expressed by the 
plaintiff in the absence of any reasons given, 
were insufficient to authorise the issuing of 
ane cxeat. Forrest v. Forrest, 


PARTIES. 


Where a legatee filed a bill in Chancery im 
behalf of himself and all other legatees who 
might elect to come in under the decree, 
against executors for the construction of the 
will of the testator, and payment of his lega- 
ey, and a decree was made in such suit de- 
claring that the complainant therein, and cer- 
tain other persons were entitled to legacies, 
and such other persons did not come in and 
make themselves parties to that suit, by pe- 
tition or supplemental bill or on the appeal 
brought from that decree by the executors ; 
but proceeded by petition before the Surro- 
gate for the payment of their legacies. It 
was held that such decree in their favor was 
not res adjudicata, and that the executors 
might contest their right to such legacy. 
Bowers, surviving Executor of Marks, 
appell., agt. Brower, guardian, &§c., resp. 

196 
Sce Fravp. 
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PARTNERSHIP. 


An intent to hinder or delay creditors, if not 
fraudulent, is not sufficient to vitiate an as- 
sigament for their benefit. Were it other- 
wise, no assigninent for the benefit of credi- 
tors would be valid, since the necessary ef- 
fect of any such conveyance is to hinder or 
delay the creditors by placing the property 
of the debtor beyond the reach of legal pro- 
cess. 

A discretionary power given to an assignee to 
sell upon eredit, although it may operate to 
delay the creditors, is no evidence of an in- 
tent to defraud them. 

On the contrary, in most cases, it is for the in- 
terest of the creditors that this discretion 
should be given to the assignee, aud hence 
their assent to its grant will be implied. 

For the same reason, where the power is not 
given in terms, the law will imply its exis- 
tence. 

The propriety of vesting this discretionary 
power ina trustee is constantly recognised 
in Courts of Equity. 

That such is also the sense of the legislature is 
m-nifested by many provisions in the revised 
statutes, 

The judgment of the Court of Appeals in Bar- 
ney v. Griffin, (2 Comstock, 365), is not a 
decision that an authority to sell upon credit 
vitiates an assignment. 

Where an assignment made by partners, of 
the partnership property, gives a preference 
to debts due from the partners individually, 
although it is void as against the creditors of 
the firm, it has not the effect of rendering 
the whole assignment void under the statute. 
It violates a rule of equity, not the prohibi- 
tion of the statute. 

When a provision is illegal, as contravening a 
statute, it renders the whole instrument void; 
when it is merely inconsistent with a gene- 
ral rule of law, the invalidity reaches no fur- 
ther than the provision itself. 

A security taken from one partner, individu- 
ally, does not extinguish a partnership debt 
unless it is clearly proved that it was accept- 
ed in satisfaction. 

Even where the debt as due from the partners 
in a court of law would be held to be satis- 
fied, it is still regarded in equ'ty as a subsist- 
ing debt, if it is certain that the monies were 
received, and have not been re-paid by the 
firm. 

Held, that the assignment by J. W. and R. 
Leavitt to D. Leavitt was not rendered void 
by the provisions authorising him to sell 
upon credit, and to apply the partnership 
assets to the payment of debts due to him 
from the partners individually. 

Bill dismissed with costs. Nicholson and oth- 
ers against Leavitt and others. 106 

There can be no such thing as the goodwill of 
a business to be taken in the settlement of 
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partnership accounts, and to be made a 
charge by one partner against another, un- 
less connected with au actual interest in the 
place where the business has been’ carried 
on. Van Dyke v. Jackson et al. 188 


PLEADING. 


The rule of pleading is, that it is not all the 
circumstances which go to make up a party’s 
ease, and which, if proved, would establish 
it, which must be pleaded, but only the legal 
effect of those facts. 

As, on a sale of goods to an agent of the de- 
fendant, it is proper to aver a sale directly 
to the defendant, and an averment of a sale 
to the agent is improper, and will be stricken 
out on motion. 

The object of pleading is not to obtain from 
the opposite party an admission of - facts 
averred in the pleading, but to form a single 
and material issue, which the parties refer 
to the court or jury totry. Dallmer and 
another v. Gibson. 77 

Where an answer merely denies the facts set 
up in the complaint, and contains no state- 
ment of new matter, constituting a defence, 
the plaintiff is not bound to reply thereto. 

The defendant cannot in such case move for 
judgment for want of a reply ; but his reme- 
dy is to notice the cause for trial. Brown 
and others v. Spear and another, 97 


PRACTICE. 


A plaintiff was served with a summons on the 
10th August, but no copy,of the complaint 
was served nor filed -unt] the 2!st August, 
on which day the plaintiff entered up judg- 
ment, and filed the complaint, as part of the 
judgment roll, and issued execution. It ap- 
peared that the defendant on the 27th Au- 
gust. by his attorney, had demanded a copy 
of the complaint, but that none had been 
served. 

On motion to set aside the plaintiff's proceed- 
ings, held, that where a plaintiff does not 
serve a complaint with a summons, he is 
bound to file the complaint within twenty 
days after service of the summons, and that 
the plaintiff’s proceedings must be set aside 
for irregularity. 

The defendant is not entitled to be served with 
a copy of the complaint unless he, in writ- 
ing, has made a demand of a copy thereof 
within ten days after service of the summons. 
The word “ thereafter” in § 130 of the code 
has reference to the service of the summons, 
and not to the filing of the complaint. 

The 416th section of the code, which provides 
that an order may be obtained from a judge 
to compel the pleadings in an action to be 
filed, applies only to such papersas shall 
have been served. Tuoney v. Shields. 66 

Although § 172 of the code allows an amend- 
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ment of a pleading once, of course, and 
without costs, yet as to costs, it can apply 
only where the first pleading has been 
regular. 

If the opposite party has prepared and served 
motion papers to set aside the first pleading 
for irregularity, which is cured by the amend- 
ment, the party amending must pay such 
costs, even if his amendment is in time under 
that section. Williams agt. Wilkinson, 186 

On appeal from a judgment upon a report of a 
referee, the date of issue on the general 
term calendar, must be the day of filing the 
report. Gould and others vy. Chapin and 
others, 187 

Irrelevant and redundant matter struck out of 
an answer with costs, because it did not come 
within the principle of pleading laid down 
in Williams v. Hayes (5 How, 470.) Stew- 
art and others agt. Boulton and an’r, 353 


PROMISSORY NOTE. 


The presumption of law that the holder of a 
promissory note is its owner, is not repelled 
by showing that it came into his hands after 
it was due. 

Proof of a valuable consideration is only ne- 
cessary to be made when a defence is set up, 
which, unless the piaintiff was a purchaser 
for value and without notice, would con- 
clude him. 

In all other cases a plaintiff who sues as an en- 
dorsee, and proves his title as such, is to be 
deemed the real party in interest under 
§ 111 of the code. Chalmers ads. James, 


219 
Contract of endorsement. Beals agt. Vinton 
Peck, 226 


RECEIVER. 
Appointment of—denial, &e. McCarthy v. 
Hancock, 98 
RECOGNIZANCE. 
It is not necessary in a recognizance taken to 
answer a crimiual charge, to state the frets 


which give the magistrate jurisdiction. ‘The | 


entering into the recognizance, being the vol- 
untary act of the party, he admits the au- 
thority of the magistrate, and acknowledges 
the regularity of the proceedings in which 
it is taken. 

A rocognizance need not state the particular 
charge which the principal is bound to an- 
ewer; and the fact that the condition is 
general, furnishes no just ground of com- 
plaint, as the parties entered into the recog- 
nizance voluntarily. 

Where the condition of the reeoguizance is 
that the principal shall appear at the next 
court of the general sessions of the peace, 
and answer all such matters and things as 
shall be brought against him, and abide 


if 
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order of the court, and not depart the said 
court without leave, the condition is not an- 
swered by an appearance merely at the next 
term of the court after the recognizance is ta- 
ken. The legal effect of such a recognizance 
is, that the principal shall appear at the next 
court of general sessions, and answer such 
charge as shall be brought against him, and 
be forthcoming before the court at all times 
until discharged. 

The statute of 1844, which allows a judgment 
to be entered in the office of the clerk of the 
city and county of New-York, upon a re- 
cognizance given to answer a criminal 
charge, upon filing the recognizance, with a 
certified copy of the order of the court for- 
feiting the same, is not in contravention of 
the provision of the constitution of 1821, 
which declared that the trial by jury, in all 
eases in which it had been theretofore used, 
should remain inviolate forever—the trial by 
jury not having been used in the case ofa 
forfeited recognizance before the adoption of 
the constitution. 

If a recognizance upon which such judgment 
is entered has been discharged, the parties 
may be relieved by motion in the Court of 
Common Pleas of the city and county of 
New-York. Semble, If that court could not 
give relief on motion, a court of equity would 
interfere in a proper case, 

The act of 1844 did not change the character 
of the liability of a party to a recognizance 
entered into before its passage ; it merely in- 
troduced a more summary remedy. Gil- 
dersleve and an’r v. T'he People, 18 


REFEREE. 


The appointment of a referce must be made 
by the court (§ 270 and 273) although par- 
ties may agree upon a suitable person for a 
referee. The court must be satisfied that the 
selection made by the parties is a proper one. 

A referee who proceeds in a cause, by virtue 
of an appointment by stipulation of the re- 
spective parties, merely, acts without autho- 
rity. 

The facts upon which a plaintiff relies for judg- 
ment against infant defendants, must be es- 
tablished by legal proof, notwithstanding, the 
attorney for the guardian of the infant de- 
fendants may have consented in writing that 
such judgment be taken, upon the report of 
a referee. 








|The guardian's responsibility to the infants 

does not help the difficulty. ; 

Consent to use as testimony what the law will 
not recognize as such, cannot avail, although 
it be incorporated in a report of a referee. 

| Where the court clearly discover that the in- 

| terests of infants are committed to a guardian 

who is not likely to protect. them, he should 





the; be removed, and a proper one appointed. 
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The service of a summons, to be used as evi- 
dence against defendants who have not ap- 
peared, is defective where the sheriff’s cer- 
tificate is produced which states “ that he 
served on them a copy of a summons and 
complaint,” without mentioning any cause in 
which it was served. 

Such service is likewise defective, where an 
admission of service purporting to be signed 
by some of the party’s -defendants is pro- 
duced without some evidence of their signa- 
tures being genuine, or were written to the 
adrhission with their assent. The court 
takes judicial notice of the signatures of its 
officers, but are not presumed to know the 
signature of a party defendant, who has not 
appeared. 

The admission of service of summons by party’s 
defendants residing out of the state, is inef- 
fectual as the basis of any judicial proceed- 
ing in personam in this state. Lichfield v. 
Burwell, 182 

The mode of reviewing reports of referees 
upon the whole issues, in causes referred 
before the Code, (the report made after- 
wards,) is by motion, at special term, to set 
aside the report agreeable to the requirements 
of the 44th Rule of 1847, and the former 
practice. LaWail agt. Grigg. 314 


See Practice. 


RELATIONSHIP OF JUDGE TO 
PARTY. 


Relationship to either party disqualifies a judge 
from sitting in any court. Oakley vy, As- 
pinwall, 45 


REMITTING CASE FROM U. 8. DIS- 
TRICT COURT TO U. 8S. CIRCUIT 
COURT. 


A case will not be remitted to the Cireuit Court 
from the District Court, except when it shall 
appear that the questions of law are, in the 
judgment of the District Court, of so grave 
a character that it must judicially declare 
them both dificult and important The 
United States v. O'Sullivan and others, 

193 


REMITTITUR. 


After remittitur filed in the court below, a 
motion will not be entertained to restore the 
remittitur to the Court of Appeals, with a 
view to move the appellate court to amend 
upon the ground that the court above have 
erred, &c. Selden v. Vermilyan and oth- 


ers, 83 
WILL. 





Witness to signature of testator. See Witness. 
Where? the testator by one clause of his will ! 
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gave to the children of his sister Catharine 
a legacy of five hundred dollars each, and 
by another clause of his will gave to each of 
his nephews and nieces five hundred dollars, 
excepting one of his grand-nephews, naming 
him, and by another clause of his will gave 
to the children of that grand-nephew, calling 
him a nephew, collectively five hundred dol- 
lars, and the testator left besides the children 
of his sister Catharine, two nephews and a 
niece. It was held that the descendants of 
his brothers and sisters in any degree whose 
parents were dead were each entitled toa 
legacy of five hundred dollars; but that 
those descendants whose parents were living 
were not entitled—and great-nephews and 
nieces, and a great-grand-niece of the testa- 
tor were let in under the term nephews and 
nieces, their parents and grand-parents be- 
ing dead. Bowers, surviving executor of 
Marks, appell, v. Brower, guardian, &c., 
resp. 196 
WITNESS. 


Where one of the witnesses to a will had no 
recollection of what had transpired at the 
execution of the will, except that he signed 
his name as a witness at the request of the 
testator ; and the other witness testified that 
the testator had the paper lying before him, 
with the printed or written side next to the 
table, and a small portion of the face of the 
paper so turned down, that the witnesses did 
not see any signature, and only saw a blank 
piece of paper, on which they signed their 
names as witnesses, at the request of the tes - 
tator, and who, at the time, declared the 
within to be his free will and deed, Held, 
that this was not a sufficient acknowledg- 
ment of the subscription of the testator. 

When a will is not subscribed in the presence 
of the witnesses, to prove the acknowledg- 
ment of the subscription to the attesting wit- 
nesses, there must be evidence sufficient to 
satisfy the court that the witnesses saw the 
subscription when the acknowledgment was 
made. Jn the matter of proving will of 
Thomas Lewis deceased. 150 

The rule of the common laws which prohibits 
bands and wives from being witnesses 

or or against each other, has not been re- 

pealed, or in any manner affected by the 
provisions of the code. 

This rule is founded not upon the interest of 
the witness, but upon reasons of public 
policy. ; 

Nor ean the husband be a witness for or 
against his wife’s trustee in any suit affect- 
ing her separate estate, even though she be 
not a party to the suit, and it makes no dif- 
ference that the husband has no interest 
whatever in the result of the suit. Has- 
brouck, trustee &c., of Pickering v. Van- 
dersvot and @n’r. 249 
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